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In the Supreme Court of the State of Idaho 
KEITH A. SIMS. dba KASCO OF IDAHO./ 
LLC, an Idaho limited liability company, I Supreme Court Docket No, 40474-2012 
Kootenai County Docket No. 2009-3694 
Plaintiff! Appellant, 
vs. 
DAN S. JACOBSEN, and individual; SAGE 
HOLDINGS, LLC, and Idaho limited liability 
company: STEVEN G. LAZAR, an individual, 
THE MITCHELL A. MARTIN AND KAREN 
C. MARTIN FAMILY TRUST DATED 
AUGUST 9, 2005; DEVON CHAPMAN, an 
individual, 
Defendants!Respo ndents. 
APPELLANT'S REPLY BRIEF 
Appeal from the District Court of the 
First Judicial District of the State of Idaho 
In and for the County of Kootenai 
HONORABLE BENJAMIN R. SIMPSON 
District Judge, Presiding 
HENRY D. MADSEN 
Madsen Law Offices, P.c. 
1044 Northwest Blvd., Suite B 
Coeur d'Alene, ID 83814 
Phone: (208) 664-8080 
Facsimile: (208) 664-6258 
Attorneys for Plaintiff! Appellants 
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JONA THAN D. HALLIN 
Lukins & Annis, P.S. 
801 E. Front Street, Suite 502 
Coeur d'Alene. ID 83814 
Phone: (208) 784-1105 
Facsimile: (208) 783-7601 
Attorney for Defendants!Respondents 
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COMES NOW Keith A. Sims dba Kasco of Idaho, LLC, an Idaho limited liability 
company, by and through its counsel of record, and pursuant to Idaho Appellate Rule 35(c) 
hereby submits this reply to the contentions of Respondents' brief, as follows: 
ADDITIONAL ARGUMENT 
A. Issues One and Two on Appeal: 
Due to Appellant's pending Rule 32(b) Motion for Partial Voluntary Dismissal, it 
respectfully declines to offer any further argument on issues one and two on appeal. 
B. Issue Three on Appeal: Did the District Court Err in Awarding Respondents 
their Fees and Costs Pursuant to Idaho Code §§12-120(3), 12-121 and 
I.R.C.P. S4(e)(I)? 
1. The District Court Erred in Awarding Respondents their Fees and 
Costs Pursuant to Idaho Code §12-120(3). 
In the recent case of BECO Construction Company, Inc., v. J-U-B Engineers, Inc., 145 
Idaho 719, 726, 184 P.3d, 844 (Idaho 2008), the Court held that Defendant J-U-B was entitled to 
attorney fees under Idaho Code §12-120(3) for having to defend a claim for breach of contract 
when, in fact, the parties were never in privity. As such, there was never a "commercial 
transaction" as defined by the statute, and therefore J-U-B's fees were expressly limited to only 
those incurred in defense to the point where the claim was dismissed. Id. at 726. 
To this extent, Appellant acknowledges Respondents' rights to attorney fees incurred in 
defense of counts two and three of Appellant's Fifth Amended Complaint for breach of contract 
and quantum meruit, respectively. However, Appellant objects to the trial court's award of fees 
and costs in the amount of$33,306.00 as being reasonable or accurate under the BECO standard. 
"In determining the amount of a 'reasonable attorney fee' the court is required to consider 
the existence an applicability of the factors set forth at I.R.C.P. 54(e)(3)." Irwin Rogers Ins. 
Agency, Inc. v. Murphy, 122 Idaho 270, 277,833 P.2d 128 (Idaho 1992). Under Irwin, the court 
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is not required to make specific findings to demonstrate how it arrived at its award, and that the 
Appellant must show that the court failed to consider or apply the appropriate criteria. Id. at 277. 
At the November 11,2012 hearing on Respondents Alotionfor Attorney Fees, Costs and 
Sanctions, Appellant noted for the court that many of Respondents' billings related to matters 
outside of the equitable claims. (Tr. pp. 88, In 2-10). However, the trial court failed to 
countenance this fact, stating only that it found the amounts claimed "reasonable and necessary". 
(Tr. pp 92, In 6-7). In particular, Respondents listed a number of time entries in support of their 
Motion that were indistinguishable from their defense of the lien foreclosure claim. While a 
complete reproduction of Respondents' time entries is impractical here, the following entries 
capture the composite nature of the billings as a whole: 
• 11412010: Review memo from title company and draft memo to title company regarding 
title policy and appearance. 
• 2/5/2010: Review affidavit; draft memo to attorney and telephone conference with 
attorney regarding affidavit. 
• 211 0/20 1 0: Review memo from and draft memo to attorney regarding arbitration. 
• 2/23/2010: Review memo from and draft memo to M. Shaw regarding claim. 
• 4/512010: Hearing. 
• 4/27/2010: Draft memo to and review memo from M. Shaw regarding liens; draft memo 
to client regarding liens; review Mediator disclosures; review Order. 
• 6/23/2010: Receive and review Response to Status Conference Notice From Monument 
Heights, LLC. 
• 7/2712010: Interoffice conference with R. Wayne Sweney. 
• 811112010: Prepare for deposition of Kasco of Idaho, LLC; outline questioning; compile 
and prepare exhibits; speak with Monument Height's counsel regarding scope and nature 
of project, and his concerns with liens. 
• 8112/2010: Prepare for deposition; take deposition of Kasco of Idaho, LLC; conference 
with Casey Lund of Winston Cashatt regarding defenses to Kasco's lien. 
• 91112010: Telephone conference with Ryan Yahne regarding continuing jury trial in 
foreclosure actions. 
• 11119/2010: File review; review pleadings and jury demands; research case law regarding 
article 1, section 7 of Idaho Constitution, and right to trial by jury as it pertains to lien 
foreclosure actions. 
• 1111912010: Draft Motion/Memo in support of Motion to Strike Jury Trial. 
• 12114/2010: Prepare for multiple hearings. 
• 12/16/2010: Status conference with Chuck Dean. 
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(Memorandum of Costs and Attorney Fees, Aug. Record; for additional instances of extraneous 
billings, see Second Ajfidavit of Henry D. Madsen in Support of Motion to Disallow And/Or 
Objection to Defendants Jacobson's Motion for Attorney Fees, Costs and Sanctions, Aug. 
Record.) 
In sum, Respondents' Memorandum of Fees and Costs evidently contained a number of 
entries related to its lien foreclosure defense, notwithstanding their assertions at hearing to the 
contrary. (Tr. pp. 78, In 24-25; 79, In 1-5). As such, Respondents' billings lacked the specificity 
required for a determination of fees and costs under the BECO standard, and therefore Appellant 
requests that this Court vacate the lower court's award of attorney fees and costs and remand the 
same for re-hearing. 
2. The District Court Erred in Awarding Respondents their Fees and 
Costs Pursuant to Idaho Code §12-121. 
"A claim is not necessarily frivolous simply because the district court concludes it fails as 
a matter oflaw ... FUlihermore, '[a] misconception of the law, or of one's interest under the law is 
not, by itself, unreasonable. Rather, the question is whether the position adopted was not only 
inconect, but so plainly fallacious that it could be deemed frivolous, unreasonable, or without 
foundation." Gamer v. Povey, 151 Idaho 462, 468, 259 P.3d 608 (Idaho 2011) (citing: Gulf 
Chern. Employees Fed. Credit Union v. Williams, 107 Idaho 890, 894, 693 P.2d 1092, 1096 
(Ct.App.1984); Snipes v. Schalo, 130 Idaho 890, 893, 950 P.2d 262,265 (Ct.App.1997)). 
The fact that Respondents defended and ultimately prevailed on the two alternative 
equitable claims does not mean that they were brought or pursued frivolously. Notwithstanding, 
the trial court failed to distinguish between those fees incuned in defending the lien foreclosure 
suit from those involving the alternate causes of action, as discussed in section (B)(1), supra. 
For these reasons, Appellant requests that this Court vacate the trial court's award offees 
and costs under §12-121. 
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C. Respondents Should be Denied their Fees and Costs Incurred in Defending 
this Appeal. 
Respondents should be denied their fees and cost in this appeal for issues one and two on 
appeal, as fully set forth in Appellants Rule 32(b) Motion for Partial Voluntary Dismissal, filed 
concurrently herewith, and incorporated herein by reference. Namely, such issues fall within the 
purview ofIdaho Code § 45-513, which restricts an award of fees and costs on appeal for issues 
relating to lien foreclosure actions. 
Issue three on appeal was neither brought nor defended frivolously, unreasonably, or 
without foundation, as outlined above. Moreover, this Comi has declined to consider sanctions 
under LA.R 11.1 when it has perceived good faith arguments undergirding the issues on appeal. 
Soto v. lR. Simplot, 126 Idaho 536, 541, 887 P.2d 1043 (Idaho 1994). 
D. Appellant Should be Awarded Its Reasonable Fees and Costs On Appeal. 
For those reasons outlines in Section (B)(1), supra, as well as those contained III 
Appellant's original brief, Appellant respectfully requests an award of fees and costs on appeal 
pursuant to I.A.R. 40, 41, and Idaho Code §12-121. Namely, Respondents disclaiming their 
right to fees associated with the lien foreclosure defense (Tr. pp. 79, In 2-5) clearly contradicts a 
number of their billings submitted in support of their Motion, and therefore an award under 
Idaho Code §12-121 is proper. 
CONCLUSION 
For the reasons set forth herein, and for other good cause showing, Appellant respectfully 
requests that this Court vacate the trial court's award of fees and costs to Respondents, as set 
forth herein, and for an award of fees and costs, as set forth herein. 
APPELLANT'S REPLY BRIEF - 7 
Respectfully submitted this day of December, 2013 
MADSEN LAW OFFICES, PC 
Attorneys for Plaintiff! Appellant 
/ 
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